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TO: My, Julian McClure

. ~ Depuby Reglstrar of Contractors
65 B, Baker
Tucson, Arizona

RE: Registrar cf Contracbors,

QUESTIONS: (1) Is there an unconstilbutionsl
S . delegobion of leglslative power
' . %o the Registrar of Controctors
by Sectilons 67-230L through 67-2320,
A.C.A. 1939, as amendad, whereln
the repglstrar 18 pewaltied o
adopt rules and regulatlons neceosary
- to effect elassificatlions of
contractors?
{2) Does the classificatlon of
conbractors, by the Reglstrar of
- Contractors, under the above
pentioned statutes, constltute
an uwnconstltutional defincment
of crimes by admninlstravlve
rule? ' o

It is the considered cpinion of the Deparbtment of Law that
Sections 67=-2301 through 67-2326, A.C.A. 1939, as amended, do not
unconstiltutlonally delegate leglslative authority to the Reglstrar
of Contractors, nor is the classificablon of contractors by the
reglistrer under this act, an unconstitutlonal defllnenent oi' crimes
by adninlstrative rule. The follouwing parts of the contracting
act bear particularly on the questlon at hand:

"GT-2302,  License requlred.-- It shall be
unlauful for any pewvson, iirm, co-partnership,-
corporation, associatlon or other organlzation,
or any cormbination of any thereof, to engage
in the business or act or offer to act in the
capaclity or purpori to have the capacity of
contractor without having a license therefor as
provided in this act,® # #"
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"07=-2304, Classgifications,~-(8) TFor the
purpoge of cleasificobion, the conbracting
buginess shall include general engincering

- eonbracting, general bullding contracting, and
speclalty contracting,

- (B) A general engincering contractor is a
confractor whose principal contracting

~business is in connection with fixed works

- for any or all of the followlng divisions or
subjects: irripation, drainage, water pouer,
water supply, flood control, Inland water=
weys, harbors, rallroads, highvays, tummelo,
elrports and alruays, scwerage and bridges,
A general bullding contractor is a contractor
whose prinelpal conbtracting buginess is in
conneetion with any structure built, being
bullt, or to be bully for the support, sheltor
and enclosurc of persong, animols, chattels
or movable property. of any kind roqulring in
dts constructlon the use of more than two (2)
unrelated bulldling trades or crafts or to do
or superintend the whole or any part thereof,
but does not include anyone vho merely
furnlshes mobcrials or supnlies as provided
in sectilon 3 (867-2303) without fabricating
them into or consuming them in the performance

- off the work of ¢he general bullding contractor,
A speclalty conbractor 1s a conbtractor vhose
operatlons as such are the performance of cone -
-structlon work requlring specilal skill and
whose prineipal contracting business involves
the use of specialized bullding trades or
crafts including, but not limited to, con-
structlon of smelters, crushing ploabs, mills
and other spoclalized structures for use in .
conneﬁtion wlth the reduction of mineral bearing
orasS, T o

"67-2323. Rules and regulations,~~(A) The
reglstrar noy adope rules and regulations
necessary to effect the classificotion of
controctors in a manner consistent with
establishod usage and procedure as found in
the constructlon buslness end may limlt the
fleld and scope of the operations of a
licenged contractor wilthin any of the branches
of the contracting business herceinobove '
descrlbed to those divisions thercof in which

°
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he 1 classified and qualified to engoge. A
llcenses may mokke appllcation for classificatlon
end be classified in nore thon one (1)
elassilication or divislon thereof af'ter licensce
neets tho qualifleatlion prescribed by the re-
glovrary for such additional clagsiflcatlon or
clagsificatlons, Separabe applications shall

be requlrod and soparate license fees shall

be charged for qualifying or classifying a
licensce in 2dditlonnl classifications, ™

L

"6T-2319, Penaliy.s-fny contractor whos

# % % 2, pobg in the capacliy of a conbractor
within the meaning of this articlo without

a2 license a3 heveln requirved; * # % ig pullty
of a misdenmecanor and sholl upon convietlon’
be punished by a five of not less thaen one
hundrad %100? nor nore than threce hundred
doliara ($300), imprisonment not to exceed
six (6) months, or both,"

There hove been several Avlzona cages touchlng upon the
general subjeect of this opinilon, The first such decisoion is the
case of DENT vs UNITED STATES, (1903) 8 ariz, 133; 71 Pac. 920,
Tnis case held that the Act of Congress of June 4, 1897, which
provided that the Seeretary of the Interior may make rules and
regulations to rogulate the occupancy and use of forest reservation
and to preserve the forest thereon, and that any violation of such
rules and regulations shall be punished as provided for in the Act
of Congress of June 4, 1883, amending Section 5398 of the revised
statutes of the United States, was an unconstitutionsl delegation
of leglslative power to the Sseretary of the Interior insofar as
it authorized hinm, by ryle or regulation to specify acts, the
perfomance, of which, shall constiltute o erime, Howeveyr, ths
declislon in this cagse was reversed in DE? ve UNITED STATES, on
Rehearlng, (1904), This case is found in 8 Ariz, 413, 76 Pac. 455,
On rchearing, the Court held that this sct was not an unconavitutional
delegatlon of pouer to the Seecrctary of the Interlor, The situation
in €he DIENT case is, for all intents and purposes, synonymous with

the exloting situation under our pregent Reglotrar of Contractorts
La"’ Py .

In the Arizona case of HUNT va DOUGLAS LUNDER corPAlY, (1933)
b1 Ariz, 276, 17 P.2d 815, the Arizona Supreme Court held that the
then existing Repilstrar of Contractor!s Law was within the police
power of the Statce. :
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The Arlzona casc of STATE vs ANKLAM, (1934) 43 Ariz, 362,
2L P,2d 888, 1s in polnt, This case held that a shtatube which
preseribed that a person doing monual or mechonleal lzbor, en- .
ployed by or on behall of the Stabe or its political subdlvisions,
should be paid a minimum wage, to be fixed by the Stabte Highway
Comulsglon, was not invalid for fallure Lo descrlbe an offense
with sufficlent certainty, This case also held that legislative
adoptlon of a minimum wage fixed by tho State Highway Commission,
to be pald by the State and ite political subdivislons, for monual
end mechanical labor, was not a surrender of legislative povier to
the Highway Commlssion, :
The follouing quotations are from this cases . ... ...
. "In the first place, - 21l an cmployer hag
to do iIs to inquire of the state highuay
conmission vhether it has fixed a minimun
.. --per diem wage for the class of monual or. . .
... mechanical labor he provoses to enmploy and if
. .4t has pay such wage to hig employees, . I -
.- ¢ . 3t has not fixed such minimum per dlen vape,
<. .- he may, without ineuwrring crimingl llabllivy,
. pay his employees such wages ag they moy agree.
- wpon, Or, If he 1s poying the weges fixed
by the commlssion, and such wages should be
changed without his knowledge, snd he should ]
‘be arrested for not complying with the chonge,
“he could defend on thot ground, It would be a :
question of fact whether he lmew of the change or -
not, It 1s truie that the more doing of an act
- forbildden by statube in gsome kinds of cases
makes out the crime, buis, where the criminglity
- of the get is made to depend wpon g rule or
~order of the state highuay comilssion or other
agency, the pevson charvged with its violation
- should be permitted to show that he did not
“knowingly do so. ‘
The right and power of the legislatura to
delegate to the state highway conmisolon
authority to fix minimum wages for manual and
mechanical labor when porformed for the state
end its political subdivisions is uell gettled,
In 6 Ruling Case Law, page 181, seetion 181, it
is sald: B - T
‘While the leglslature cannot delegate to a
board or to an exceutive officer the powsr to
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deslare what acts shall constitute a eriminal
offense, 1% 1s competent for it to authorizo

a commlsslon €0 preseribe duties on which tho
law may operate in imposing a penalty and in
effectuating the purpose designed in enacting
the lav, o « <IN a case whero the stabuse

iteell prescribes punishnent for violation of

a regnlatlon of a board or comalssion, it cannol
be sald that it 1s waconstltutional on the
theory that legilslative powrcr €0 croate crines
is Qulegated to such body, A specific illustration
of the application of this principle is proe
sented where 1t is held that legislative pover
delegated to the seerctary of agriculbure by
the provisions of the forest rescrve act,
making criminal the violation of the rules and
regulatlons covering forest reservabions nade
and promulgated by him under authority of such
‘statutes, 1s constitutlonal,! See, almo,

. Metropoliton Viaber Distrilch ve Vhilbsebl, 215
- Cal, 400, 10 Pac, (2d) 7513 rx va 2 Stelner,
8 Or, 218, 137 Pac, 2003 Dynris Va onii,

Ol, Cr, 481,702 Pac, B0, Finy Cas. i0iea
765. (Italics underscored) |

The leglslative adopbion of a minimum waze
fixed by the state highway commission, to be
pald by the state and its politicel sube N
divisions for manual and mechanlcal labor, is
not a surrender of legislative pover to the
highvay commission. The law operates upon a
fact to be ascerbained by the highvay
corunission and itself creates the crinme,

It is the wellesettled rule that: i

‘A criminal statubte cannot rest upon an une
cerbaln foundatlion, The crime, and the elements
constituting it, must be so clearly expressed
that the wdinary person can intelligently
choose, in advance, what course 1t 1s lauful
for hlm to pursus. Penal statubes prohibiting’

- the doing of certaln things, and providing a
punishment for their violation, should nog )
admlt of such a double meaning that the citizen
nay act upon the one conception of its ree
qulrements and the courts upon another,? State
ve Jay J. Corfield Blds,, Co,, suora. (Italics

. underscored, ) . . -
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I i . An employer of ma nufal or r*r"c,honlcul labow for

the state or 1ts politlcenld subdivisions con wnder

the sbove statube, by exerclsing orulnhfy e

“telligence and care, choose in ¢ quﬂCO {that 18

- Yawful Lor him to do, In othor vords, he 17

should have no trouble in ascertaining the.

per diem wage he should pay. . His covese i»

plain and cesy to follow, He can moke no mistake

if he wlll vsge hig wits. The statule prescribes

~a . definlto certain standard of. condLCU,'cnd he
can have no leg1t¢mate reagon for not obscfvinw

:!.ta
-l-'!- i}%

Dafendants havc cited many cases Lnich under
tha facts thereln have declded  against laus
ettempting to define crimes, the elenents of
which were not ascertalnable in advance, buc_1
they are not applicabls here, for the reas
that the statube under which defendants a rp
belng prosecuted plainly and elesrly informs
then vhat they may do to avold erinlnality,

We Go not deem IV necessary tO Glscuss such
cases except to u&J thﬂy were corrcctly deelded
- upon the facts. S

I S * @ h * )

-

The fo1louinf quote fr01 thb izona case of HAGGARD va
INDUSTRIAL COMMISSION, (1950) 71 Arlz, 01, 223 P.2d 915, sheds
some 1ight on this. questﬁon by the follouin lenguage:

****-X

“But a»suming that this rule does not apply

in the pregent casey we think the delemation of

power by the legislabure to the commission

in Sec, 556-523, Supra, is not unconstvitubional.

The ordln3VJ rule, of ¢ourse, ls that leglslative

pouers cannot be de]oggted to adminisbtrative

bodles, ILoftus v, Russell, 69 Aviz, _45, D90

P.2d 91; Tlllotson v, Frohmil]er 34 Ariz, 304,

271 P, B67; Crane v, Frohmilies 45 Ariz. 490,

45 p.2d 955, But this does not mean that when

- aubhorized to do go by thz act itself adminlstrative

bodies may not make rules and wepulations Sunple=

menting legislation for its complete operation and

enforcement, if such rules and ragulations ars

within the standards go6 fortn dn the act or Ehe
. lpf”lﬂldtlll‘:‘. P{ITotaon v, Feonnlller, supra,

d rscored
KItalics wide )* .
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The Arizonu caso of STAUI ves MARANA PLANTATIONS, INC., (1953)
75 Ariz, 111, 252 P.24 87, no doubt will be ¢ited by those who
‘would urge that the present Reglstror of Conbractors Low is une
consbltutlonal, In this case, a stabube vhich gave unlimitved
ragulatory power to the State Poard of Health, with no proe
scrlbed restraint, criterla, or gulde to action, was held un-
constltutional as a delegation of leplslatlve power. Justlce
Windes, in rendering this opinion, mado the below statement:
S, : K BRI '
" & ¥70 pge the apt phraseology of the
late Justice Carxdozo in Schocher Poulbtry
Corporation v, United States, 205 U, S.
h95, 55 S.0t. 837, 852, T9 L.Ed. 1570, an
adninlstrative board cannot be ta roving
commisslon to Ingulre into evils and upon
- discovery correct them' and it must be
teanalized wlthin baults that keep 1t Tronm
overflowing,! I{ connot be 'unconfined
. and vagrant, ™ ' o N
_ . From a reading of the stabtubes, 67-2302, &7-2304k, 67-2323,
67-2319, supra, it becomes inmedlately apparvent that the power and
euthorlvy and the duty of the Reglstrar of Contractors has been
properly "canalized,” o ' . ~

The Reglstrar, under Sectlon 67-2323, may adont rules and
regulations to effect the broad elassifications set forth in -
Section 67-2304, but these rules and repulations nust be cone
slstent wlth the established usage and procedure as found in a
construction buasiness, : g ' '

Tho following quote Trom 11 Am. Jur., Section 2lily, pages 965,
966, supports the constitutlionality of the statute in question:

"8 244, Delepatlon of Power to Cronte
Crimeg.~~The legislature cannot delcsate o
a board or to an executive officer the pover

- to declare vhat acts shall constltute a
eriminal offense. It is competent for 1t,
however, to authorize a commission to proe
scribe dutles on which the law nay operate in
imposing a penalty and in effectuating the
purpoge desipgned in enacting the law, There
are numerous cases in which the courts have
sustalned statutes auvbhorlizing adminlstrative
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subject and providing that a violatlon of such
rules or orders should constitute o mige '
demeanor, punishoble o provided in the statute.
Nevertheless, wvhere a statube does not pro=-
vide that the violation of regulabions shall
amount to a eriminal offonse, the regulations
themaelves are ineffectual to create guch
offense, Thore must in 21l cases be stabutory
authorlty for declaring thot an act amounts

to a crime, and in addition the ponalty must

be fixed by the legisleture iiself, -

In a case vhere the stotute itself pre-
scribes punishment for violation of a re-
gulotlon of a board or comulssilon, it cannot
be gald that 1% is unconstitubional on the
theory that leglelative pouer 0 erxcabe erines
is delegated to such a body, An 1llustration
is the holding that the pouwcr delegated to
the Sceretary of Agrlculture by the provisions
of the forest reserve acts, malking crlminal
the vidation of the rules and reguletlons.
covering forest rescrvotlons made and pro-
mulgated by him under authority of cuch
statutes, is constitutional, Sinllarly,
Congrens hoving adopted restrictions on the
keeping or sebting up of houses of 11l fame
in the vicinlty of places wvhere rllitaxry
forces of the Unlted States are situated ean
leave the detalls to the repulation of the
Secretary of War and provide for the punishment
of those who violate the vestrictions, It
can also constliutlonally empouer the Secretary
of Commerce and Lebor to enforce, without
involting the judielal power, the penalty ine
posed for bringing into the United States
an allen afflicted with g loathsome or '

- dengerous conbapglous disease, vhen the official
medlecal exomlnatlon at the port of arrival
“discloses that such alien uas suffering from
the disease at the time of embarkation, the
exlstence of which migh® have been detected by
& competent medleal examinatilon then made as
tho statute requires,"

. officers to promulgote rules on a svecifled
- len ©
1

A good anmmotation of the law on this subject 1s found in
‘ 79 L.EQ,, pages 489 through 492,
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R
"2, Delepation.of power to moke adminlstrative
rules and reculaotbions, ' B
) (2) In General,
A leglslatlve body may, after declaring a
policy ond fixing o primary ctandard, confer
upon excceublve or administrotive officers
" the 'power to £111 up the detalls! by pice-
scrlbing adnlnlstrative rules and regulations
to promote the purpose and splelt of the
leglslation snd Lo carry 1% into effect;
and the actlon of the legislature in giving :
such rules and rogulations the force and- T
- effect of laws does not violate the conw
stitutlional inhibition against delegoting the
lepgislaebive function, = o
Authorliy to make rules and roaulations
to carry out an express legleslative purpose,
- or to effect the operation and enforcement
of a law, 18 not an exclusively leglalobive
powler, but is rother administrative in iis
nabure, : : ' ' N
The differcnce betueen the pouer to paoss
& law and the pouer to adont rules and ree
gulations to corry into effect a law already
pasged by the leglslabure 1s cbvious,
© The binding cfiect of such administrative
‘rales and regulotions is derived from the
sonctlon of the laglslature itseld,
" The delegabtion Lo exccubive officers of
- the pouer to promulpgate adwinistrative rules
ecammot extend to the making of rules which
subvert the statute. The legislabure cannot
guthorlze such officers to male rules or -
regulations conbrdry to existing statutes,
or to repeal or abrogate such dhatubes. '

(b} Preseribing penalty for violation
P - of ruleS.

The valldlty of a penalby provided by the
legislabure for a violation of a rule or
order of on admlinlstrative board or officer
depends upon the right of the legislature
to delegate the power to make or promulgsate
the rule or order, If the board or officer
may be vested with this power, there can
be no objectlion, on the ground of dslegation
of leplslative functlions, to maldng the
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viol**loa of the *ﬂﬁulations or orders a
punishable offensec,.

v There are nunerous cases in uhich the -

courts have sustalned, as against this )
“obJection, statubes authorizing adninlstrative
boards, commissions, and officers to make and
promulgate rules, regulations, and orvders on
e Bpecliled subject, and providing thot a .

- violation of such rules or orders should-cone
stitute a misdemeanor, punlshsble ags pro-
vided in the statube, N

- However, the legislaturs connob delomgte ;

- €0 an aoministrative board the 9uchovitj to.
fix the penalty for a vieclatlon of ovders for :
regulations which the leglislature authorized
the board to malte, The penaltJ must bc fifed

by the legislutu:e ituell. PSR PA
, o * k% *_mhﬂ.. “

- The follouinﬂ neceosgry olemento are]pruucnt in the statute
in question- The Arizona Legislabure has deelared a poliecy and
fixed a primory stendord to gulde tuv Repletran of Controctors
in carrying out his dutics as prescribed by law, The Leglslature
has conferred uvpon thg Reglstror, the pover to £111 up the detalls
by classificatlion of contractors, purouﬁnt to the law and the
custom and usage of the. trade. The Ieglslature has also provided
the penalty for a violation of the classifications as set forth
by the Registrar, Here, we have ths Reglstrar properly canalized

. and we also have thc penalty fixea by the LOGiolduUYG 1tselfl,

In view of these considerﬂtionﬂ ard of the above ‘cited
authopity, 1% 1s the considered oplinion of thlg Department that

the tuo questions presented in the forepart of th.s opinion, both
should be answered in the negative, :

RO"S F. JO‘L,S :
. The Attocngy Gennral

. ROBERT C, STUBBS
. Asalstbant to the
' Attorney Genera},
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